








































THE COURT: Your response to that Ms. Deitz'> 

MS. DEJT7,: Your I Ionor, he's talking about specifically the certified copy 

which I don't believe that's the integrity of Ruic 707. The integrity is to put them 

on notice that there is, in fact, a lab, that we do intend to present this lab at trial. 

The exact lab that was presented I concede is not certified. But again, it is - - it 

contains the same information that a certified lab would contain sans the notation 

that this is a certified lab. [t tells them everything that was tested and the results of 

that testing as well as the lab analyst, so I believe we did comply with 707. 

THE COURT: The ruling is that the State did comply under those 

circumstances. 

MR. THOMASON: Your Honor, if I may, I think Rule 707 is brief and it's 

clear that in the explanatory note it states examples of what an analytical report are 

is a certified copy of an analytical report and that, in my opinion, is what must be 

served on defense counsel 60 clays prior to trial. I think the rule is clear on that. 

understand that, you know, we're talking about verbiage here but - -

THE COURT: Understood. 

MR. THOMASON: - - you know, with cleacllines and issues like that I 

think it's important to follow the integrity and the intent of the rule. 

THE COURT: And your position is noted. Ms. Deitz, you have anything 

further to say in that regard? 

MS DEIT7,: I stand by my position that I relayed to the Court in that we've 

complied with Rule 707 and that it was provided back in February. 



THE COURT: And the Court concludes and docs find that the State has 

complied with Ruic 707 under the circumstances and we'll proceed under that 

understanding. 

[ii58] The certified requirement is set out in NDCC 19-03.1-37(4). 

4. In all prosecutions under this chapter, chapter 19-03.2, or chapter 19-
03.4 involving the analysis of a substance or sample thereof, a certilicd 
copy of the analytical report signed by the director of the state crime 
laboratory or the director's dcsignee must be accepted as prima focie 
evidence of the results of the analytical findings. 

[i[59J The procedure to be used when the prosecutor intends to introduce an 

analytical report into evidence is found in: 

Ruic 707(a) of the North Dakota Rules of Evidence. 

a. Notification to defendant. If the prosecution intends to introduce an 
analytical report issued under N.D.C.C. chs. 19-03.1, 19-03.2, 19-03.4. 
20.1-13. l, 20.1-15, 39-06.2, or 39-20 in a criminal trial, it must notify 
the defendant or the defendant's attorney in writing of its intent to 
introduce the report and must also serve a copy of the report on the 
Defendant or the defendant's attorney at least 60 days before the date 
set for the trial. 

[~60] The language in NDCC 19-03.1-37(4) requires a certified copy. The 

fact that the State didn't serve a certified copy on the Defendant is admitted above. 

In this case the problem is that it involves a prosecution under 19-03.1 and the 

procedure in NDCC 19-03.1-47( 4) was not complied with. 

[il6 l] Also in this case the Defendant made a Rule 16 Discovery Motion. 

Therefore a certified copy of this Lab Repoti should have been disclosed prior to 

trial. 

[,[62] Finally there is a problem with the Lab Report itself The subjects 

named in this report are Aaron Burkhart, Kayla Roehrich, Timothy Walleen and 



Jeffrey Bauer. No where on this Lab Report docs the name Bryan Reddig appear. 

Therefore the analysis only applies to Aaron Burkhart, Kayla Roehrich, Timothy 

Walleen and Jeffrey Bauer. 

[iJ63] Exhibit 19 was put into evidence by the State under Ruic 707 of NDR 

of Evidence without any explanation as to how it related to Mr. Rcddigs case. 

[i!64] The fact that Exhibit l 9 doesn't include Defendant Rcddigs name is 

an additional reason that Defendant's Ruic 29 Motion for acquittal should have 

been granted. 

[i[65] State vs Campbell 2006 ND 168, 719 NW2d 374 allows into 

evidence lahoratory reports submitted by prosecutors under Rule 707 NDR of 

Evidence and 19-03. l-37( 4) because Defendants have subpoena power under 19-

03.1-37(5) to subpoena the individual who did the analysis. 

[ii66] Since Campbell the United States Supreme Court in Mendez-Diaz vs 

Massachusetts 129 S.Ct. 338 (2008) has said: 

E 

Respondent asserts that we should find no Confrontation Clause violation 
in this case because petitioner had the ability to subpoena the analysts. But that 
power-whether pursuant to state law or the Compulsory Process Clause-is no 
substitute for the right of confrontation. Unlike the Confrontation Clause, those 
provisions are of no use to the defendant when the witness is unavailable or simply 
refuses to appear. See, e.g.. Davis, 547 U.S., at 820 ("[The witness] was 
subpoenaed, but she did not appear at ... trial"). Converting the prosecution's 
duty under the Confrontation Clause into the defendant's privilege under state law 
or the Compulsory Process Clause shifts the consequences of adverse-witness no
show·s from the State to the accused. More fundamentally, the Confrontation 
Clause imposes a burden on the prosecution to present its witnesses, not on the 
defendant to bring those adverse witnesses into court. Its value to th 
e defendant is not replaced by a system in which the prosecution presents its 
evidence via ex /Htr/e affidavits and waits for the defendant to subpoena the 
affiants if he chooses. 



CONCLUSION 

[i!67J For the above and foregoing reasons this case on either Issue I or III 

should be remanded to the district court with an Order lc>r a new trial. As to Issue 

II this case should be remanded to the district court with an Order granting 

Defendant Rule 29 Motion for Acquittal and an Order to Dismiss this case. 

DA TED this-~~ day of November, 20 I 5. 

(:.11.,-,o,, cU£fu,,~_ Le_ -J~__,_(j_~✓'-£ (, 

Benjarnih C. Pulkrabek, ID 1102908 
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